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WATER-POWER  REGULATIONS 


UNDER  THE  DOMINION  LANDS  ACT,  SEC.  35,  S.S.  2. 


Regulations  made  by  His  Excellency  the  Governor  General  in  Council  in  virtue 
of  the  provisions  of  subsection  2  of  section  35  of  the  Dominion  Lands  Act,  7-8 
Edward  VII.,  chapter  20,  to  govern  the  mode  of  granting  water-power  rights 
in  the  Provinces  of  Manitoba,  Saskatchewan  and  Alberta,  and  the  Northwest 
Territories. 


SECTION  35— DOMINION  LANDS  ACT. — WATER  POWER. 

35.  iLamd  required  for  the  development  »of  any  water-power  shall  only  be  sold  or 
leased  under  regulations  made  by  the  Governor  in  Council. 

2.  Subject  to  rights  which  exist  or  may  be  created  under  The  Irrigation  Act,  the 
Governor  in  Council  may  make  regulations:  (a))  if  or  the  diversion,  taking  or  use  of 
water  for  power  purposes,  and  the  granting  of  the  rights  to  divert,  take  and  use  water 
for  such  purposes,  provided  that  it  shall  be  a  condition  of  the  diversion  or  taking  of 
water  that  it  shall  be  returned  to  the  channel  through  which  it  would  have  flowed  if 
there  had  been  no  such  diversion  or  taking,  in  such  manner  as  not  to  lessen  the  volume 
of  water  in  the  said  channel;  (b)  for  the  construction  on  or  through  Dominion  or 
other  lands  of  sluices,  races,  dams  or  other  works  necessary  in  connection  with  such 
diversion,  taking  or  use  of  water;  (c)  for  the  transmission,  distribution,  sale  and  use 
of  power  and  energy  generated  therefrom ;  ( d)  for  the  damming  of  anid  diversion  of 
any  stream,  watercourse,  lake  or  other  body  of  water  for  the  purpose  of  storing  water 
to  augment  or  increase  the  flow  of  water  for  power  purposes  during  dry  season;  (e) 
for  fixing  the  fees,  charges,  rents,  royalties  or  dues  to  be  paid  for  the  use  of  water 
for  power  purposes,  and  the  rates  to  be  charged  for  power  or  energy  derived  therefrom, 

3.  Any  person  who  under  such  regulations  is  authorized  to  divert,  take  or  use 
water  for  power  /purposes,  or  to  construct  works  in  connection  with  the  diversion, 
taking  or  use  of  water  for  such  purposes,  shall  foir  the  purposes  of  his  undertaking 
have  the  powers  conferred  by  the  Railway  Act  upon  railway  companies,  including 
those  for  the  acquisition  and  taking  of  the  requisite  lands,  so  far  as  such  powers  are 
applicable  to  the  undertaking  and  are  not  inconsistent  with  the  provisions  of  this  Act 
or  the  regulations  thereunder,  or  with  the  authority  given  to  such  persons  under  such 
regulations — the  provisions  of  the  said  Railway  Act  giving  such  powers  being  taken 
for  the  purposes  of  this  section  to  refer  to  the  undertaking  of  such  person  where  in 
that  Act  they  refer  to  the  railway  of  the  railway  company  concerned. 

4.  All  maps,  plans  and  books  of  reference  showing  lands  other  than  Grown  land 
necessary  to  be  acquired  by  any  such  person  for  right  of  way  o<r  other  purposes  in 
connection  with  his  undertaking  shall  be  signed  and  certified  correct  by  a  duly  quali- 
fied Dominion  Ij^and  Surveyor. 
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5.  Such  maps,  plans  and  books  of  reference  shall  be  prepared  in  duplicate,  and 
one  copy  thereof  shall  be  filed  in  the  office  of  the  Minister  at  Ottawa,  and  the  other, 
shall  be  registered  in  the  land  titles  office  for  the  registration  district  within  which 
the  lands  affected  are  situated. 

6.  The  Minister,  or  such  officer  as  he  designates,  shall  in  case  of  dispute  be  the 
sole  and  final  judge  as  to  the  area  of  land  which  may  be  taken  by  any  person  without 
the  consent  of  the  owner  for  any  purpose  in  connection  with  any  water-power  under- 
taking. 
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REGULATIONS 


Governing  the  Granting  of  Water-power  Rights  in  the  Provinces  of  Manitoba, 
Saskatchewan  and  Alberta,  and  the  Northwest  Territories. 

(Established  by  Orders  in  Council  dated  June  2,  1909,  June  8,  1909,  and  April  20, 1910.) 


1.  Under  these  regulations  the  word  "works"  shall  be  held  to  mean  and  include 
all  sluices,  races,  cjanrs,  weirs,  tunnels,  pits,  slides,  flumes,  machines  fixed  to  the  soil, 
buildings  and  other  structures  for  taking,  diverting  and  storing  water  for  power  pur- 
poses, or  far  developing  water-power  and  rendering  the  same  available  f'Oir  use. 


2.  Every  applicant  fo>r  a  license  to  take  and  use  water  for  power  purposes  shall 
file  with  the  Minister  of  the  Interior  a  statement  in  duplicate  setting  forth: — 

(a)  The  name,  address  and  occupation  of  the  applicant. 

(b)  The  financial  standing  of  the  applicant  so  far  as  it  relates  to  his  ability  to 
eairy  out  the  proposed  works. 

(c)  The  character  of  the  proposed  works. 

(d)  The  name,  or  if  unnamed,  a  sufficient  description  of  the  river,  lake  or  other 
source  from  which  water  is  proposed  to  be  taken  or  diverted. 

(e)  The  point  of  diversion. 

(f)  The  height  of  the  fall  or  rapid  o!f  'Such  river,  lake  or  other  source  of  water 
at  high,  medium-  and  low  stages,  with  corresponding  discharges  of  water  per  second, 
re  ckoned  approximately  in  cubic  feet. 

(g)  A  reasonably  accurate  description,  and  the  areai,  of  the  lands  required  in 
connection  with  the  proposed  works,  such  lands,  if  in  surveyed  territory,  to  be  des- 
cribed by  section,  township  and  range,  or  river  or  other  lot,  ,as  the  case  may  be,  and 
a  statement  whether  such  lands  are  or  are  not  Dominion  lands. 

(h)  If  such  la,nds  be  not  Dominion  lands,  then  the  applicant  shall  give  the  name 
of  the  registered  owner  in  fee,  and  of  any  registered  mortagee  or  lessee  thereof,  and 
of  any  claimant  in  actual  possession  other  than  a  registered  owner,  mortgagee  or 
lessee. 

(i)  The  minimum  and  maximum  amount  of  water-power  which  the  applicant 
proposes  to  develop,  -and  the  maximum  amount  of  water  which  he  ( desires  for  such 


(j)  Sketch  plan  showing  approximate  locations  of  the  proposed  works. 

(h)  Elevations  of  head  water  and  tail  water  of  the  nearest  existing  works,  if  any, 
below  and  above  the  proposed  works. 

(I)  Particulars  as  to  any  water  to  be  taken,  diverted  or  stored  to  the  detriment 
of  the  operation  of  existing  works,  if  any. 

( m)  Particulars  as  to  any  irrigation  ditches  or  reservoirs,  or  other  works  for 
irrigation  within  the  meaning  of  the  Irrigation  Act,  in  use  or  in  course  of  construc- 
tion within  the  vicinity  of  the  proposed  works,  and  which  might  affect  or  be  affected 
by  the  operation  of  the  proposed  works. 


MODE  OF  APPLICATION. 
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APPLICATION  BY  A  COMPANY. 

3.  If  the  applicant  be  an  incorporated  company,  the  statement  shall,  in  addition 
to  the  foregoing  information,  set  forth: — 

(a)  The  name  of  the  company. 

(b)  The  names  of  the  directors  and  officers  of  the  company,  and  their  places  of 
residence.  . 

(c)  The  head  office  of  the  company  in  Canada. 

(d)  The  .amount  of  subscribed  and  paid-up  capital,  and  the  proposed  method  of 
raising  further  funds,  if  required,  for  the  construction  and  operation  of  the  proposed 
works. 

(e)  Copy  of  such  parts  of  the  charter  or  memorandum  of  association  as  authorize 
the  application  and  proposed 'works. 

APPLICATION  BY  A  MUNICIPALITY. 

4.  If  the  applicant  be  a  municipality,  then,  excluding  the  special  information' 

to  be  given  by  a  company,  the  following  information  shallbe  given: — 

(a)  The  location,  -area  and  boundaries  of  the  municipality. 

(b)  The  approximate  number  of  its  inhabitants. 

( c)  The  present  estimated  value  of  the  property  owned  by  such  municipality,  and. 
the  value  of  the  property  subject  to  taxation  by  such  municipality. 

MINISTER  MAY  REQUEST  FURTHER  INFORMATION. 

5.  The  Minister  of  the  Interior  shall  have  the  power  to  call  for  such  other  plans 
and  descriptions,  together  with  such  measurements,  specifications,  levels,  profiles,  ele- 
vations and  other  information  as  he  may  deem  necessary,  and  the  same  shall  be 
furnished  by  and  at  the  expense  of  the  applicant. 

THE  AGREEMENT  FOR  A  LICENSE. 

6.  Upon  receipt  and  consideration  of  the  application,  and  information  accompany- 
ing same,  the  Minister  of  the  Interior  may,  if  he  approve  of  the  proposed  works,  enter 
into  an  agreement  with  the  applicant,  which  agreement,  in  addition  to  usual  condi- 
tions and  covenants,  shall  contain  clauses  to  provide  as  follows: — 

'    (a)  For  a  time  within  which  the  proposed  works  shall  be  begun. 

(b)  For  a  stated  minimum  amount  of  expenditure  to  be  made  in  connection  with 
the  works  annually  "during  the  term  of  the  agreement. 

(c)  For  a  stated  amount  oi  water-power  to  be  developed  from  the  water  applied 
for  within  a  fixed  period  not  exceeding  five  years. 

(d)  For  summary  cancellation  of  the  agreement  by  the  Minister  if  any  of  the 
above  conditions  have  not  been  complied  with. 

(e)  For  defining 'and  allotting  the  areas  of  Dominion  lands  within  which  the 
applicant  may  construct  and  operate  the  "proposed  works ;  and  if  there  be  no  Dominion 
lands  available  for  such  purpose  then  for  defining  and  allotting  the  lands  in  regard 
to  which  the  applicant  may  exercise  the  powers  given  under  section  35,  subsection  3, 
of  The  Dominion  Lands  Act. 

(i)  For  granting  a  license  to  the  applicant,  upon  fulfilment  of  the  said  agree- 
ment, to  take,  divert  and  use  for  power  purposes  a  stated  maximum  amount  of  water, 
in  accordance  with  the  application,  and  plans  and  specifications  as  approved  by  the 
Minister;  the  term  of  such  license  to  be  twenty-one  years  at  a  fixed  fee  payable  an- 
nually, and  such  license  to  be  renewable  as  provided  for  in  these  regulations. 
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(g)  For  granting  a  lease  to  the  applicant  of  such  Dominion  lands  as  may  be 
allotted  under  paragraph  (e)  of  this  section,  and  approved  of  by  the  Minister,  such 
lease  to.  be  at  a  fixed  rental  for  a  term  of  twenty-one  years  running  concurrently  with4 
the  said  license,  and  renewable  in  like  manner,  and  as  near  as  may  be  subject  to  all 
the  terms  and  conditions  thereof.  When  there  are  no  Dominion  lands  available  for 
such  purpose,  or  when  other  lands  are  considered  by  the  Minister  to  be  more  suitable 
for  such  purpose,  then  the  Minister  shall  define  such  lands  in  regard  to  which  the 
applicant  may  exercise  the  powers  given  under  section  35,  subsection  3,  of  the  Do- 
minion Lands  Act. 

7.  During  the  construction  of  any  works  for  the  development  of  water  power 
the  Minister  of  the  Interior,  or  any  engineer  appointed  by  him  for  that  purpose,  shall 
have  free  access  to  all  parts  of  such  works  for  the  purpose  of  inspecting  same,  and 
ascertaining  if  the  construction  thereof  is  in  accordance  with  the  plans  and  specifica- 
tions approved  of  by  the  Minister,  and  whether  the  terms  of  the  agreement,  as  pro- 
vided for  in  the  preceding  section,  are  being  fulfilled. 

THE  LICENSE. 

8.  Upon  fulfilment  by  the  applicant  of  all  conditions  of  the  said  agreement,  the 
Minister  of  the  Interior  shall  grant  to  the  applicant  a  license  as  agreed  upon;  and 
such  license  ishall  contain  clauses  to  provide  as  follows: — ■ 

(a)  The  rterm  of  the  license  shall  be  twenty-one  years,  renewable  for  three  further 
consecutive  terms  of  twenty-one  years  each,  at  a  fixed  fee  payable  annually,  and  to  be 
readjusted  at  the  beginning  of  each  term,  as  hereunder  provided. 

(h)  At  the  expiry  of  each  term  of  twenty-one  years  the  Governor  in  Council,  may, 
on  the  recommendation  of  the  Minister,  order  and  direct  that  the  license  and  any 
lease  granted  in  connection  therewith  be  cancelled:  Provided  that  the  Minister  shall 
have  given  at  least  one  year's  notice  to  the  licensee  of  intention  so  to  cancel. 

(c)  If  the  licensee  shall  refuse  to  pay  the  license  fee  as  readjusted  by  the  Gover- 
nor in  Council,  or  as  fixed  by  arbitrators  chosen  as  provided  in  paragraph  ( e)  here- 
under, then  in  such  case  the  Minister  may  renew  the  license  at  the  former  fee,  or  the 
Governor  in  Council  may,  on  the  recommendation  of  the  Minister,  order  and  direct 
that  the  license  and  any  lease  issued  in  connecition  therewith  be  cancelled. 

(d)  In  either  of  the  above  cases  compensation  shall  be  paid  to  the  licensee  as 
provided  for  in  paragraph  (e)  hereunder. 

(e)  On  termination  of  the  third  renewal  of  such  license,  except  in  case  of  de- 
fault on  the  part  of  the  licensee  in  observance  of  any  of  the  conditions  thereof,  or  of 
any  lease  granted  in  connection  therewith,  compensation  shall  be  paid  for  the  works 
to  the  amount  fixed  by  arbitration,  one  arbitrator  to  be  appointed  by  the  Governor 
in  Council,  the  second  by  the  licensee,  and  the  third  by  the  two  so  appointed.  If  the 
licensee  fails  tio  appoint  an  arbitrator  within  ten  days  after  being  notified  by  the 
Minister  to  make  such  appointment,  or  if  the  two  arbitrators  appointed  by  the  Gover- 
nor General  in  Council  and  the  licensee  fail  to  agree  upon  a  third  arbitrator  within 
ten  days  after  their  appointment  or  within  such  further  period  as  may  be  fixed  by 
the  Minister  in  either  such  cases  such  arbitrator  or  third  arbitrator,  as  the  case  may 
be,  shall  be  appointed  by  the  J udge  of  the  Exchequer  Court  of  Canada.  Ib  fixing 
the  amo.'unt  of  compensation  only  the  value  of  the  actual  and  tangible  works  and  of 
any  lands  held  in  fee  in  connection  therewith  shall  be  considered,  and  not  the  value 
of  the  (rights  and  privileges  granted,  or  the  revenues,  profits  or  dividends,  being,  or 
likely  to  be,  derived  therefrom. 

( f)  The  license  shall  state  the  maximum  amount  of  water  which  the  licensee  may 
'divert,  store  and  use  for  power  purposes,  and  shall  provide  ,for  the  return  to  the 
stream,  o'r  other-  source  of  water,  'of  the  full  amount  so  diverted. 


8 


(g)  The  licensee  shall  develop  such  power  as,  in  the  opinion  of  the  Minister, 
there  shall  be  a  public  demand  for,  up  to  the  full  extent  possible  from  the  amount  of 
water  granted  by  the  license. 

(h)  Upon  a  report  being-  made  by  the  Minister  of  the  Interior  to  the  Governor 
in  Council  that  the  licensee  has  not  developed  the  amount  of  power  for  which  there 
is  a  public  demand,  and  which  could  be  developed  from  the  amount  of  water  granted 
by  the  license,  the  Governor  in  Council  may  order  to  be  developed  and  rendered  avail- 
able for  public  use  the  additional  amount  of  power  for  which  there  is,  in  the  opinion 
of  the  Minister,  a  public  demand,  up  to  the  full  extent  possible  from  the  amount  of 
water  granted  by  the  license,  and  within  a  period  tp  be  fixed  by  the  Minister,  which 
period  shall  not  be  less  than  two  years  after  the  licensee  or  person  in  charge  of  the 
existing  works  shall  have  been  notified  of  such  order,  and  in  default  of  compliance 
with  such  order  the  Governor  in  Council  may  direct  that  the  license,  together  with 
any  lease  issued  under  these  regulations  shall  be  cancelled,  and  the  works  shall  there- 
upon vest  and  become  the  property  of  the  Crown  without  any  compensation  to  the 
licensee. 

(i)  Upon  a  report  being  made  by  the  Minister  of  the  Interior  to  the  Governor 
in  Council  that  a  .greater  amount  of  water-power  could  be  developed  advantageously 
to  the  public  interests) from  the  same  stream  or  other  source  of  water  fr;om  which  the 
existing  works  derive  power,  and  (1st)  that  the  existing  works  could  be  enlarged  or 
added  to  for  such  purpose,  then  the  Governor  in  Council  may  authorize  the  Minister 
to  offer  the  licensee  the  privilege  of  constructing  and  operating  such  enlarged  or 
additional  works  at  or  in  the  vicinity  of  the  existing  works,  and  to  grant  such  supple- 
mentary license  as  he  may  consider  proper  for  such  purpose,  and  if  the  licensee  fail 
within''  six  months  thereafter  to  accept  such  offer,  and  in  good  faith  to  begin  and 
carry  on  to  completion  such'  enlarged  or  additional  works,  and  to  complete  same  in 
accordance  with  plans  and  specifications  approved  of  by  the  Minister,  and  within  a 
fixed  period  not  to  exceed1  five  years,  and  upon  like  conditions  as  the  existing  works 
were  begun  and  completed;  or  (2nd)  if  the  Minister  shall  report  to  the  Governor  in 
Council  that  the  existing  works,  owing  to  their  location  or  construction,  cannot  ad- 
vantageously be  enlarged  or  added  to  in  order  to  develop  further  power  sufficient  to 
meet  the  probable  demand,  or  would  be  a  hindrance  to  other  works  contemplated  for 
such  purpose;  or,  (3rd)  that  the  existing  works  cannot,  or  will  not,  be  any  longer 
advantageously  operated  owing  to  the  exercise  of  rights  existing  or  created  under  The 
Irrigation  Act;  then  in  every  such  case,  the  Governor  in  Council  may  order  and 
direct  that  the  license,  and  any  lease  in  connection  therewith,  and  all  rights  there- 
under, shall  be  cancelled,  and  the  existing-  works  shall  thereupon  vest  in  and  become 
the  property  "of  the  Crown :  Provided  always  that  in  every  such  case  compensation 
shall  be  paid  to  the  licensee  as  provided  for  in  paragraph  4^4-  of  section  8  of  these 
regulations,  together  with  a  bonus  apportioned  as  follows 

(1)  If  the  works  have  been  in  operation  less  than  years,  a  thirty  per  cent 
bonus  upon  the  value  of  the  works. 

(2)  If  in  operation  more  than  five,  and  less  than  ten  yeairs,  a  twenty-five  per 
cent  bonus. 

(3)  If  in  operation  more  than  ten,  and  less  than  fifteen  years,  a  twenty  per  cent 
bonus.  . 

(4)  If  in  operation  more  than  fifteen,  and  less  than. twenty  years,  a  fifteen  per 
cent  bonus. 

(5)  If  in  operation  twenty  years  »or  more,  a  ten  per  cent  bonus. 

(j)  That  the  license  shall  not  be  transferable  without  the  written  consent  of  the 
Minister,  and  that  if  the  licensee  fail  to  keep  and  observe  all  or  any  of  the  conditions 
of  the  license,  or  any  renewal  thereof,  or  of  any  lease  to  be  issued  in  connection  there- 
with, then  the  license,  together  with  such  lease,  shall  in  every  such  case  be  subject 
to  cancellation  by  the  Exchequer  Court  on  the  application  of  the  Crown. 
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(k)  That  a  schedule  of  rates  and  prices  to  be  charged  to  the  public  for  the  use 
of  power  shall  first  be  submitted  by  the  licensee  to  the  Board  of  Railway  'Commis- 
sioners of  Canada  for  adjustment  and  approval  before  being  put  into  effect,  and  that 
ino  rates  or  prices  for  power  shall  be  legal  or  enforceable  until  such  schedule  has  been 
•so  adjusted  and  approved  nor  if  they  shall  exceed  the  amount  fixed  by  such  schedule; 
and  that  such  schedule  shall  be  readjusted  and  approved  by  the  Board  every  seven 
years  during  the  term  of  the  lease  and  license,  and  all  Renewals  thereof. 

(I)  That  for  the  purpose  of  ascertaining  the  quantity  of  power  actually  developed, 
or  capable  of  being  developed,  from  the,  amount  of  water  granted  by  such  license,  the 
Minister,  or  any  engineer  appointed  by  him  for  that  purpose,  shall  have  free  access 
to  all  parts  of  the  works,  and  to  all  books,  plans  or  records  in  connection  therewith, 
bearing  on  the  quantity  of  power  developed,  and  may  make  measurements,  take 
observations  and  do  such  other  things  as  he  may  consider  necessary  or  expedient  for 
such  purpose,  and  the  findings  «of  the  Minister,  or  such  engineer,  thereon  shall  be 
conclusive  and  binding  upon  the  licensee. 

(m)  For  the  proper  provision,  as  required  by  law,  for  the  passage  of  logs  and 
tinier  down. the  stream  or  other  waterway  affected  by  the  works. 

(n)  For  the  erection  and  maintenance  by  the  licensee  of  a  durable  and  efficient 
fishway  in  the  stream  or  other  waterway  affected  by  the  works  when  so  required  by 
the  proper  tofficer  or  authority  in  that  behalf. 

(o)  That  the  licensee  shall  have  no  (right  to  any  water  beyond  the  amount  stated 
in  the  license. 

(p)  For  the  indemnifying'  of  the  Crown  against  all  actions,  claims  or  demands 
against  it  by  reason  of  anything  done  by  the  licensee  in  the  exercise,  or  purported 
exercise,  of  the  rights  and  privileges  granted  under  the  lease  or  license. 

9.  The ,  agreements  and  licenses  to  be  issued  hereunder  shall,  subject  always  to 
the  provisions  of  these  regulations,  be  in  such  form  and  contain  such  provisions  as 
the  Minister  may  from  time  to  time  determine. 


STORAGE  OF  WATER. 

10.  If  at  any  time  it  is  proposed  by  the  applicant  or  the  licensee  to  divert  water 
from  any  lake  or  body  of  water  for  storage  purposes,  or  to  dam  same  in  order  to 
augment  the  flow  of  water  in  any  stream  from  which  water-power  is  to  be  developed, 
the  applicant  or  licensee  shall,  in  addition  to  other  information  required  under  these 
regulations,  file  plans  as  follows: — 

(a)  A  general  plan  in  duplicate,  on  tracing  linen,  showing  the  location  of  such 
lake  or  other  body  /of  water,  and  the  lands  to  be  submerged  or  otherwise  affected,  and 
contour  lines  showing  the  water  level  at  high  and  low  stages,  and  the  level  to  which 
it  is  proposed  to  raise  such  water  for  storage,  and  the  estimated  storage  capacity  of 
such  lake  or  other  body  of  water. 

(b)  A  plan  in  duplicate,  from  actual  survey,  by  a  Dominion  Land  Surveyor,  and 
certified  to  by  him,  showing  the  lands  to  be  submerged  or  otherwise  affected  by  the 
proposed  storage ;  the  name  of  the  registered  owner  in  fee  of  such  lands,  and  of  any 
registered  mortgagee  or  lessee  thereof,  and  of  any  claimant  in  actual  possession  other 
than  a  registered  )owner,  mortgagee  or  lessee. 

(c)  A  detail  plan  in  duplicate  on  tracing  linen,  showing  all  dams  and  other 
works  proposed  to  be  constructed  in  connection  with  such  storage. 
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11.  When  the  plans  for  such  storage  of  water  have  been  approved  of  by  the  Min- 
ister of  the  Interior,  provision  for  same  shall  be  made  in  the  agreement  for  a  license, 
or  in  the  license  itself,  or  in  a  supplementary  license  to  be  issued  for  such  purpose, 
upon  such  teams  and  conditions  as  may  appear  to  the  Minister  reasonable  or  expe- 
dient in  the  circumstances  of  each  case,  and  subject  to  these  regulations. 


